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ESSAY 
THE DANGERS OF THE IVORY TOWER: THE 

OBLIGATION OF LAW PROFESSORS TO 

ENGAGE IN THE PRACTICE OF LAW 

Amy B. Cohen· 
After twenty years of teaching at Western New England 
College School of Law, I found myself frequently haunted by the 
maxim: "Those who can, do; those who cannot, teach."! I had left 
the practice of law after a mere four years. Since that time, I 
have become increasingly bothered by the fact that I was 
spending my career preparing students for a world that was more 
and more removed from my daily existence and memory. 
Although I stayed in touch with many practicing attorneys, 
including former colleagues, classmates, students, and lawyers in 
my community, I personally had not engaged in the practice of 
law in any meaningful way since 1982 when I joined the faculty of 
Western New England. I was bothered by the fact that I knew 
law practice had to have changed in twenty years, but I was only 
• Professor of Law, Western New England College School of Law. I would like 
to thank the lawyers at Cantor Colburn LLP in Bloomfield, Connecticut, for so 
generously and graciously allowing me to visit the firm during the Spring of 2003. In 
particular, I would like to thank Pamela S. Chestek and George A. Pelletier, Jr., who 
were remarkably willing to give me their time and attention so that I could learn 
about their practice experiences. In addition, I would like to thank Dean Arthur R. 
Gaudio and the administration of Western New England College School of Law for 
granting me a sabbatical leave so that I could take advantage of the opportunity to 
visit Cantor Colburn. I also want to thank Professor Marilyn K Pelosi, Western New 
England College School of Business; Richard Pont, Information Technology, Western 
New England College; and Kurt Ward, Western New England College School of Law 
Class of 2004, for their invaluable help in preparing and analyzing the results of the 
survey. Finally, I want to thank my husband, Harvey Shrage, who always helps to 
keep me grounded in the real world. 
1. The original quote attributed to George Bernard Shaw is, "He who can, does. 
He who cannot, teaches." BERNARD SHAW, MAN AND SUPERMAN 253 (Penguin Books 
1973) (1903). 
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indirectly aware of these changes-through conversations and 
reading about the ways computers and the Internet were being 
used in the practice of law. I was also bothered by the realization 
that I had lost touch with the realities of day-to-day practice. In 
addition, I was curious about what kinds of legal issues were 
being handled by lawyers, particularly in the areas of law to 
which my teaching and scholarship are primarily devoted­
copyright and trademark law.2 
These various questions and concerns led me to request a 
sabbatical during which I could re-acquaint myself with the 
practice of law.3 I was fortunate to have that request granted and 
to find a law firm in my area of specialization that was gracious 
enough to allow me to spend a semester with them, observing and 
learning about the practice of copyright and trademark law in 
today's world.4 I also conducted a survey of copyright and 
trademark attorneys to learn about the issues they face in their 
practice and their perceptions of how well law school prepared 
them for practice.5 These Practitioner Survey results, my 
2. As Professor Bruce Green wrote: "[S]ince law professors' memories of their 
pre-academic experience may fade or become increasingly irrelevant as the nature of 
law practice changes, there may be reason to encourage law professors to dip their 
toes back in the water from time to time." Bruce A. Green, Reflections on the Ethics 
ofLegal Academics: Law Schools as MDPs; or, Should Law Professors Practice What 
They Teach?, 42 S. TEX. L. REV. 301, 330 (2001). 
3. See generally Edward D. Re, Law Office Sabbaticals for Law Professors, 45 J. 
LEGAL Enuc. 95 (1995) (promoting sabbaticals). Although I was not aware of 
Professor Re's proposal when I made my request, I agree whole-heartedly with his 
suggestion for a law office sabbatical for law professors having had no experience 
practicing law. I would go further and argue that even those who once had that 
experience should occasionally refresh their skills and their memories by re­
connecting with the world of practice. 
4. The partners at Cantor Colburn LLP in Bloomfield, Connecticut, generously 
agreed to allow me to visit the firm during the spring of 2003. The firm's "practice 
covers all aspects of intellectual property law, including patent, trademark, 
copyright, unfair competition, computer, trade secret, and related licensing and 
litigation." Cantor Colburn LLP home page, at http://www.cantorcolburn.com 
/home.html (last visited Oct. 4, 2004). I spent most of my time there "shadowing" the 
two attorneys who do much of the firm's trademark and copyright work, Pamela S. 
Chestek and George A. Pelletier, Jr. 
5. See Appendix A, Survey of Intellectual Property Law Practioners. The 
Practitioner Survey was posted online to two listservs: the TMtopics listserv, 
moderated by the International Trademark Association at http://www.inta.orgl 
toolsllistserver.html, and the CNI-COPYRIGHT Forum, moderated by the Coalition 
for Networked Information, at http://www.cni.orglforums/cni-copyrightlcni-copyright. 
html. I invited all practicing attorneys to respond to the survey electronically. 
received ninety-seven responses. See Amy B. Cohen, Results of Survey of Intellectual 
I 
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experiences at the firm, and the questions and concerns which 
had led me there ultimately presented a larger question: Whether 
law professors have a professional obligation to keep current with 
the practice of law by actually engaging in such practice on some 
limited or occasional basis. Since this notion runs counter to 
many of the underlying assumptions of legal educators, it seems 
appropriate to explore the question more deeply. 
I. THE ETHICAL OBLIGATIONS OF LAW PROFESSORS: 





It is only in the past half-century that there has there been 
any serious discussion of the ethical obligations oflaw professors.6 
It was not until 1989 that the Executive Committee of the 
Association of American Law Schools ("AALS") adopted the 
Statement of Good Practices by Law Professors in the Discharge 
of Their Ethical and Professional Responsibilities ("Statement"), 
which outlines five general areas of responsibility for law 
professors: responsibilities "(1) to students, (2) as scholars, (3) to 
colleagues, (4) to the law school and university at which they 
t.each, and (5) to the bar and general public.,,7 The Statement 
does not purport to operate as a disciplinary code, but rather 
asserts that "it is intended to provide general guidance to law 
Property Law Practitioners (2003) (on file with author) [hereinafter Practitioner 
Survey Results). The moderator of the TMtopics listserv reported that there are 
approximately 1200 subscribers to that list. E-mail from Megan Sanders, 
Information Resources, International Trademark Association, to Amy B. Cohen, 
Professor of Law, Western New England College School of Law (May 15, 2003,10:38 
EST) (on file with author). The CNI-COPYRIGHT Forum moderator reported that 
there are approximately 1300 subscribers to that list. E-mail from Maurice-Angelo 
F. Cruz, Systems Coordinator, Coalition for Networked Information, to Amy B. 
Cohen, Professor of Law, Western New England College School of Law (May 2,2003, 
14:40 EST) (on file with author). Unfortunately, neither list keeps a record of the 
backgrounds of the subscribers, so I cannot report how many practicing attorneys 
subscribe to either or both of the lists. I make no claims, therefore, as to the 
scientific reliability of my results, but report them as at least anecdotal evidence of 
the experiences and attitudes of some copyright and trademark attorneys. 
6. See generally Rory K. Little, Law Professors as Lawyers: Consultants, Of 
Counsel, and the Ethics of Self-Flagellation, 42 S. TEX. L. REV. 345, 350-351 (2001) 
(discussing the history oflaw professor ethics); Green, supra note 2, at 360 (same). 
7. AsSOCIATION OF AMERICAN LAW SCHOOLS, Statement of Good Practices by 
Law Professors in the Discharge of Their Ethical and Professional Responsibilities, in 
HANDBOOK 95 (2003), available at http://www.aals.orglethic.html (last visited Oct. 4, 
2004) [hereinafter AALS). For more on the content and development of the 
Statement, see Little, supra note 6, at 351-57 (discussing content and development of 
the AALS' statement). 
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professors concerning ethical and professional standards both 
because of the intrinsic importance of those standards and 
because law professors serve as important role models for law 
students.',s 
In outlining a professor's classroom obligations, the 
Statement says only this: "Law professors should aspire to 
excellence in teaching and to mastery of the doctrines and 
theories of their subjects. They should prepare conscientiously 
for class and employ teaching methods a,Ppropriate for the subject 
matters and objectives of their courses.' Nothing in this section 
of the Statement, however, addresses the need for professors to 
keep abreast of changes in law practice, or to observe or at least 
communicate with those who are actively engaged in the practice 
of law. Although such an obligation may be implicit in the 
professor's responsibility for "mastery" of the subjects taught, it is 
certainly not made explicit. 
Similarly, regarding the professor's obligation as a scholar, 
the Statement says that a law professor has "a responsibility to 
be informed concerning the relevant scholarship of others in the 
fields in which the professor writes and teaches,,,lo but there is no 
declaration that a professor has an obligation as a scholar to be 
aware of issues that arise in the practice of law. A professor can 
fulfill his or her responsibilities as a scholar without any contact 
with those engaged in practice. 
Nevertheless, the Statement does address, to some extent, 
the law professor's role outside the academy. In describing the 
law professor's responsibilities to the law school and university, 
the Statement cautions: 
Law professors are frequently in demand to participate in 
activities outside the law school. Such involvement may help 
bring fresh insights to the professor's classes and writing. 
Excessive involvement in outside activities, however, tends to 
reduce the time that the professor has to meet obligations to 
students, colleagues, and the law school. A professor thus 
8. AALS, supra note 7, at 95. 
9. [d. at 96. The rest of this portion of the Statement addresses technical 
matters such as class cancellations and other aspects of the professor's relationships 
with students, including grading, counseling, and avoidance of discrimination and 
sexual harassment. [d. at 96-97. 
10. [d. at 97. 
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has a responsibility both to adhere to a university's specific 
limitations on outside activity and to assure that outside 
activities do not significantly diminish the professor's 
availability to meet institutional obligations.
l1 
Thus, although the Statement gives some grudging recognition to 
the benefits of outside work, its overall message is a negative one: 
Outside work should be limited to avoid interference with the 
professor's true responsibilities. 
Finally, in its last section addressing the responsibilities of 
law professors to the bar and the general public, the Statement 
recognizes that "[o]ne of the traditional obligations of members of 
the bar is to engage in uncompensated public service or pro bono 
activities," and asserts that law professors, "[a]s role models for 
students and as members of the legal profession," share that 
responsibility. 12 It is only here that the AALS takes a position 
which seems to promote the practice of law by law professors, 
although it also recognizes that this obligation can be met by 
activities that do not truly amount to the practice of law, such as 
lecturing in continuing legal education pro?[ams or educating 
public school students about the legal system. 3 
Therefore, the Statement does not encourage law professors 
to engage in the practice of law or to otherwise stay in touch with 
the realities of what lawyers do in practice. This position seems 
to ignore the many potential benefits that can result from such 
activity, and seems to a large extent to treat the practice oflaw as 
irrelevant to the law professor and to legal education. Where did 
this attitude come from, and what are the concerns and values 
that underlie it? 
II. THE RELATIONSIDP BETWEEN THE WORLD OF 

PRACTICE AND THE WORLD OF LEGAL EDUCATION 

Many scholars have written about the gap between law 
practice and law teaching.
14 
The 1992 Macerate Report15 did 
11. AALS, supra note 7, at 95. 
12. Id. at 100. 
13. Id. 
14. See, e.g., Harry T. Edwards, The Growing Disjunction Between Legal 
Education and the Legal Profession, 91 MICH. L. REV. 34 (1992) (rejecting the 
abstract theory approach to teaching law and urging law schools to return to the 
mission of training professionals); Alex M. Johnson, Jr., Think Like A Lawyer, Work 
Like A Machine: The Dissonance Between Law School and Law Practice, 64 S. CAL. L. 
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much to provoke discussion of the gap and possible responses to 
it. In tracing the development of this gap, it has been asserted 
that this schism first developed as a result of the efforts of law 
school faculties in the late nineteenth century to persuade the 
larger university communities in which they worked that legal 
education was not a mere training program but a true intellectual 
endeavor.16 Law professors needed to distance themselves from 
practicing lawyers in order to gain the status and respect of other 
academics. 17 Their efforts were largely successful. As Professor 
REV. 1231 (1991) (examining utility of current legal education and proposing changes 
to reconnect legal education with legal practice); Graham C. Lilly, Law Schools 
Without Lawyers? Winds of Change in Legal Education, 81 VA. L. REV. 1421 (1995) 
(describing the phenomena evident in both education and profession and speculating 
about its implications); David Luban, Faculty Pro Bono and the Question of Identity, 
49 J. LEGAL EDUC. 58 (1999) (contending that legal professionals and educators have 
morally based pro bono responsibilities); Re, supra note 3, at 96-98 (proposing 
sabbaticals for legal educators to help close the gap); Patrick J. Schiltz, Legal Ethics 
in Decline: The Elite Law Firm, the Elite Law School, and the Moral Formation of the 
Novice Attorney, 82 MINN. L. REV. 705 (1998) (noting that the gap has resulted in 
unethical lawyers and arguing that both educators and practitioners should mentor 
their students and associates); Hugh W. Silverman, The Practitioner as a Law 
Teacher, 23 J. LEGAL EDUC. 424 (1971) (advocating for a curriculum including skill 
training and traditional legal education); David B. Wilkins, The Professional 
Responsibility ofProfessional Schools to Study and Teach About the Profession, 49 J. 
LEGAL EDUC. 76 (1999) (discussing law schools' failure to study and teach about the 
profession). 
15. Legal Education and Professional Development-An Educational Continuum, 
Report of the Task Force on Law Schools and the Profession: Narrowing the Gap, 
1992 A.B.A. SEC. LEGAL EDUC. AND ADMISSIONS TO THE BAR [hereinafter MACeRATE 
REPORT] (arguing for more skills training and clinical opportunities in legal 
education). For a general description of the MacCrate Report, see Gary A. Munneke, 
Legal Skills for a Transforming Profession, 22 PACE L. REV. 105, 130-35 (2001). 
16. William R. Trail & William D. Underwood, The Decline of Professional Legal 
Training and a Proposal for Its Revitalization in Professional Law Schools, 48 
BAYLOR L. REV. 201, 206-10 (996); see generally Johnson, supra note 14, at 1234-38 
(discussing the historical development of the law school's mission). 
17. 	Professor Luban observed that law professors continue to feel this need: 
The genesis of the we're-scholars-not-Iawyers view is easy to understand. The 
one thing that all nonclinical teachers have in common is that all have chosen 
teaching over law practice. For most teachers who come from practice, that 
career choice signifies a watershed transformation of professional identity, a 
commitment to the life of the academy over the world of practical affairs. 
I believe this choice leads a great many law teachers to hold the world of law 
practice at arm's length. Like other professional schools, law schools aspire to 
full intellectual parity with the traditional academic departments and fight 
against the demeaning label of"trade school" .... 
In short, many of us define our professional identities not only by what we do 
but also by what we don't do, namely practice law. 
Luban, supra note 14, at 66-67 (footnotes omitted); see also Green, supra note 2, at 
329 (noting that teaching law is now an alternative career path for those "incapable 
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Alex Johnson observed, "legal education has accomplished its 
primary goal of carving out a respectable niche for itself in 
academia. No serious debate exists any longer about whether law 
schools belong in the modern university.,,18 
As legal education evolved into a more traditional academic 
pursuit, some observed that law professors were perhaps not 
effectively preparing students for the skills they would need in 
the practice of law. In 1980, Dean Norman Redlich noted the 
potential dangers of having law professors who are not in touch 
with the realities of practice training students to become lawyers. 
Redlich commented that "[i]n academe, law teaching often 
involves skills and attitudes on the part of the teacher that may 
be poor role models for the student to emulate as he or she moves 
into the practice of law.,,19 As an example, Dean Redlich pointed 
out that whereas in practice, a lawyer must think carefully and 
reflectively about problems, classroom discussion of problems 
often consists of quick-paced dialogue designed to keep the 
students engaged: "Students value the rapier-like thrust of the 
professor's sharp mind ... and will feel uneasy in the presence of 
a law teacher who prefers to 'think around' a problem, thereby 
making the class a little dull even though the teacher is ... 
approaching the issue as would the experienced practitioner.'02
Q 
As Professor Johnson observed: "Whatever the cause, in the 
last half-century the faculties of elite law schools have resolved 
their dichotomous mission-their role as both teachers of 
academics and trainers of lawyers-by identifYing themselves as 
academicians first and foremost.,,21 Professor Johnson also 
warned that a consequence of the failure of law professors to 
identify themselves as lawyers was inadequate preparation of 
law students for the practice of law: 
At best, the elite law schools prepare their top five students 
of practicing law"); Little, supra note 6, at 346 (opining that legal educators do not 
consider themselves lawyers). 
18. Johnson, supra note 14, at 1234. 
19. Norman Redlich, Professional Responsibility of Law Teachers, 29 CLEV. ST. L. 
REV. 623, 624 (1980) (footnotes omitted); see also Silverman, supra note 14, at 429-32 
(considering how the practitioner-teacher can assist students, faculty, and ultimately 
the legal profession). 
20. Redlich, supra note 19, at 625. 
21. Johnson, supra note 14, at 1238; accord Luban, supra note 14, at 66-67 (noting 
that legal educators consider themselves scholars and distance themselves from the 
legal practice). 
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to become law professors but fail to prepare the rest of their 
students to become practicing lawyers. Not only do they fail 
to educate their students in legal doctrine and rigorous 
analytical thinking beyond the first year, but they also fail to 
impart the proper state of mind for legal practice.
22 
The responses to my Practitioner Survey convey a similar 
reaction from practicing lawyers. In response to the question, "If 
you had the power to change legal education or to redo you're 
your own legal education, what change would you most like to 
see?," the most frequently expressed view was that legal 
education should do more to prepare students for the practical 
aspects of law practice. Typical responses included: "More 
preparation for client counseling and 'real world' legal writing as 
opposed to academic writing;" "more practical examples used for 
class discussions;" "more hands on, day to day experiences;" "more 
practical advice, less abstraction;" "more emphasis on actual 
practice of law, less on theories;" and "more practical application 
and implementation of legal principles." Several respondents 
asked for more internship opportunities and clinics. Of the sixty­
two respondents who commented regarding suggested changes to 
legal education, forty-eight wrote of the need for more 
preparation for practice, either through clinics, internships, or 
changes in curriculum or teaching methodology. Clearly, the 
lawyers who responded to the Practitioner Survey believe that 
law schools can do much more to prepare students for the real 
world of practice. 23 
22. Johnson, supra note 14, at 1252; see also Trail & Underwood, supra note 16, at 
210-11 (arguing that the student's law school experience is negatively affected by the 
professor with little practical experience). 
23. See Practitioner Survey Results, supra note 5. It is also revealing to review 
the responses to the Practitioner Survey questions regarding the skills for which the 
lawyers believed law school had best prepared them and the skills for which they had 
felt least prepared. In response to Question 17, ''What skills did you find yourself 
best prepared for when you began your practice?," 86.73% checked off "Research" as 
one of their choices and 80.61% checked off "Writing Memoranda and Briefs" as one 
of their choices. See Appendix B, Summary Report of Practitioner Survey Results, 
Skills-Best Prepared. Respondents could select two possible responses out of a list of 
seven choices. See Appendix A, Survey of Intellectual Property Law Practitioners, 
Question 17. Four of the other possible responses ("Court work," "Drafting 
Contracts," "Client Counseling," and "Negotiating") were selected by fewer than ten 
percent of the respondents, and "Ethical Issues" was a choice of only 11.22 per cent of 
the respondents. See Appendix B, Summary Report of Practitioner Survey Results, 
Skills-Best Prepared. In contrast, in response to Question 16, "What skills did you 
find yourself least prepared for when you began your practice?," the choices which 
garnered the highest percentage of selections were "Ethical Issues" (63.54%), 
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In the last two decades of the twentieth century, however, 
many law professors apparently moved even further from the 
world of practice. Legal scholarship and the curriculum of many 
of the most selective law schools became more theoretical and 
interdisciplinary, a change that in the eyes of some has made 
legal education too far removed from the realities of practicing 
law, and the skills and knowledge necessary for students who 
plan to practice law.24 In a controversial article, Judge Harry 
Edwards decried the increasingly theoretical nature of legal 
scholarship and the law school curriculum and commented that 
"many law schools... have abandoned their proper place, by 
emphasizing abstract theory at the expense of practical 
scholarship and pedagogy.',25 Although many wrote in response to 
Judge Edwards to defend the increasingly theoretical and 
interdisciplinary nature of legal scholarship and the law school 
curriculum, others agreed with Judge Edwards that this shift in 
emphasis runs a serious risk of failing to adequately prepare law 
students for the practice of law.26 
"Drafting Contracts" (50%), and "Court Work" (42.71%). Id., Skills-Least Prepared. 
Again, respondents could select two of the possible seven choices listed. See 
Appendix A, Survey of Intellectual Property Law Practitioners, Question 17. These 
results are not surprising, considering the greater emphasis in most law school 
programs on research and writing as compared to the more hands-on skills such as 
drafting contracts and appearing in court. The survey that Judge Edwards 
conducted among his former law clerks reflected similar frustrations with the 
impractical approach taken by many faculty members to legal education. Edwards, 
supra note 14, at 60-62; see also Rodney J. Uphoff et al., Preparing the New Law 
Graduate to Practice Law: A View from the Trenches, 65 U. CIN. L. REV. 381 (1997) 
(describing the lack of preparedness for practice among new attorneys and some 
proposals for improvement in legal education). 
24. See Edwards, supra note 14, at 35 (opining that the legal community has 
"little use for much of the scholarship" taught in law schools); Johnson, supra note 
14, at 1236 (considering the difference in focus of the practitioner and educator and 
noting that educators failed to follow changes in the legal practice). For a tracing of 
the development of this trend and a discussion of the underlying causes, see MARy 
ANN GLENDON, A NATION UNDER LAWYERS 200-29 (1994); Lilly, supra note 14, at 
1427-42; Schiltz, supra note 14, at 764-66; Trail & Underwood, supra note 16, at 211­
17. 
25. Edwards, supra note 14, at 34. 
26. A LEXISINEXIS search identified over 400 law review articles which cite 
Judge Edwards' article. The August 1993 issue of the Michigan Law Review was 
devoted to a symposium on legal education in which seventeen authors responded to 
Judge Edwards' article. Some authors disagreed, at least in part, with his criticism 
of the trend toward "impractical" scholarship and pedagogy, see, e.g., Derrick Bell & 
Erin Edmonds, Students as Teachers, Teachers as Learners, 91 MICH. L. REV. 2025 
(1993); Lee C. Bollinger, The Mind in the Major American Law School, 91 MICH. L. 
632 Loyola Law Review [Vol. 50 
One of the most unfortunate collateral effects of the tendency 
for law professors to identify first and foremost as scholars and 
academicians and to distance themselves from practicing lawyers 
is the apparent disdain many professors feel and perhaps even27 
express towards practice and practitioners. This disdain is not 
new as Erwin Griswold, former dean of Harvard Law School, 
recognized in 1973. Griswold, then Solicitor General of the 
United States, wrote about the fact that many of his former 
colleagues in academia "were rather disdainful of practitioners, 
and tended to think of them as narrow-minded money grubbers.',28 
Griswold bemoaned this reality and urged "law schools [to] keep 
close to the practitioners and work with them in various ways in 
the interest of the legal profession ... [as] the practitioners are 
the heart of the profession.,,29 
REV. 2167 (1993); Richard A. Posner, The Deprofessionalization of Legal Teaching 
and Scholarship, 91 MICH. L. REV. 1921 (1993); George L. Priest, The Growth of 
Interdisciplinary Research and the Industrial Structure of the Production of Legal 
Ideas: A Reply to Judge Edwards, 91 MICH. L. REV. 1929 (1993). Other authors, 
however, agreed, at least in part, with Judge Edwards' criticisms, see, e.g., Donald B. 
Ayer, Stewardship, 91 MICH. L. REv. 2150 (1993); GLENDON, supra note 24, at 222­
29; Lilly, supra note 14, at 1437-41; Trail & Underwood, supra note 16, at 211-17; 
223-26. Professor Schiltz asserted that the emphasis on theoretical scholarship 
increased practitioner disdain for law professors because "most practitioners not only 
believe that doctrine exists, but they are interested in it, and particularly in its 
impact on the world around them." Schiltz, supra note 14, at 767. For more on the 
debate engendered by Judge Edwards' article, see Harry T. Edwards, Another 
"Postscript" to "The Growing Disjunction between Legal Education and the Legal 
Profession," 69 WASH. L. REV. 561 (1994); Harry T. Edwards, The Growing 
Disjunction Between Legal Education and the Legal Profession: A Postscript, 91 
MICH. L. REV. 2191 (1993); Michael J. Saks et al., Is There a Growing Gap Among 
Law, Law Practice, and Legal Scholarship?: A Systematic Comparison ofLaw Review 
Articles One Generation Apart, 30 SUFFOLK U. L. REV. 353, 354-60 (1996). 
27. See GLENDON, supra note 24, at 217 (noting that professors ''tend to look down 
on" the different practice areas that "don't meet their standards of social awareness"); 
Johnson, supra note 14, at 1253-54 (noting that law professors have repudiated the 
"training function" of law schools because of their aversion to practitioners); Lilly, 
supra note 14, at 1460 (commenting on reciprocal disdain between professors and 
practitioners); Luban, supra note 14, at 66-68 (viewing law professors as elitists); 
Schiltz, supra note 14, at 765-67 (contending that professor disdain for practitioners 
not only widens the gap between professors and practitioners but also between 
professors and students); Trail & Underwood, supra note 16, at 221-22 (discussing 
the professors' negative attitudes toward the practice of law and its effect on 
students); Uphoff, supra note 23, at 393 (conveying legal community's belief that law 
professors are withdrawn from students and are hostile toward practitioners). 
28. Erwin Griswold, Teaching Alone is Not Enough, 25 J. LEGAL EDUC. 251, 254 
(1973). 
29.Id. 
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This disdain among law faculty for the practice of law is 
perhaps even more apparent today. J. Cunyon Gordon, a 
practitioner who served as a visiting lecturer at Boston 
University Law School, wrote about the disdain for practice that 
she observed among faculty members and asserted that, "[i]f the 
professoriate's disdain comes from perceiving practitioners as 
crass, dishonest materialists, the academy should struggle 
mightily to instill better values in students.',ao Professor Patrick 
J. Schiltz agreed and argued persuasively that as the practice of 
law has become more materialistic and more driven by financial 
greed, attorneys are no longer spending time as mentors to new 
attorneys; therefore, law professors need to fill that gap and act 
as role models for their students.
31 
Schiltz was, however, not sanguine about the ability of 
today's law professors to act as mentors. Like Gordon, Schiltz 
was struck by the disdain for law practice that he observed 
among his faculty colleagues when he joined academia after eight 
years in practice.
32 
Such disdain, once conveyed to law students, 
contributed, in Schiltz's view, to the cynicism of new attorneys 
towards practice and thus to some of the ethical problems facing 
the profession.
33 
Schiltz argued that one important step towards 
eliminating this disdain and improving the ability of law 
professors to fulfill their role as mentors is to hire faculty 
members with substantial experience in the practice of law.34 
Schiltz asserted that professors who have practiced law will make 
"more effective role models, in part because they are less likely to 
be disdainful of their students' future profession, and in part 
because they are more likely to understand the non-monetary 
rewards ofthat calling.',as 
That is, if law faculty have a negative view of the profession, 
should they not hold themselves responsible since they are the 
ones training these individuals for the practice of law? If lawyers 
are crass and unethical, who better than their teachers to teach 
them to be otherwise? Given that the most frequently selected 
30. J. Cunyon Gordon, A Response from the Visitor from Another Planet, 91 MICH. 
L. REV. 1953, 1958-59 (1993). 
31. Schiltz, supra note 14, at 720-30, 739-46. 
32. [d. at 706. 
33. [d. at 723. 
34. [d. at 756-71. 
35. [d. at 756. 
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choice in response to the Practitioner Survey question, ''What 
skills did you find yourself least prepared for when you began 
your practice?," was ''Ethical Issues," it should be obvious that 
law schools need to spend more time preparing students for the 
ethical dilemmas that they will face in practice.36 Unfortunately, 
if law professors continue to distance themselves from practice, 
they cannot teach students to be better, more ethical lawyers 
because they are not themselves informed about the world of . 37 
practIce. 
More and more, law professors' assumptions about practice 
are just that-assumptions. Without ongoing exposure to the 
practice of law, these disdainful attitudes about practicing 
attorneys must be based primarily on hearsay and conjecture. 
The damage that these attitudes can potentially inflict upon law 
students, who will become the practicing lawyers these professors 
disdain, is immeasurable. The damage that such attitudes have 
on the professors themselves and on legal education is also 
substantial. 
My experience has persuaded me that one way to counter 
this disdain and cynicism is to encourage or even require law 
professors to connect with the world of practice and to see for 
themselves how lawyers conduct themselves in that world. For 
me, observing lawyers engaged in practice was enlightening, 
uplifting, and humbling. 
III. A SEMESTER IN THE WORLD OF PRACTICE: ONE 

LAW PROFESSOR'S EXPERIENCE 

I left practice in 1982 for the world of academia and had 
36. See Appendix B, Summary of Report of Practitioner Survey Results, Skills­
Least Prepared. 
37. 	Professor Johnson made a similar point: 
Perhaps we can influence the profession away from the view that money is the 
only gauge of successful lawyering. Through our students we may be able to 
infuse into the profession the concept that legal issues that affect society in 
fundamental ways are much more meaningful than the bottom line. Further, we 
as teachers may pass on the belief that lawyers have a duty to look at social 
issues beyond the bottom line. I do not think that it is coincidental that as we in 
academia have increasingly removed ourselves from practice, legal practitioners 
have adopted views antithetical to the ideals of justice, fairness and equality, 
favoring instead the goals of money and profitability. 
Johnson, supra note 14, at 1248. Professor Lilly concurs, arguing that, "[p]erhaps 
the best hope for reform in the profession is for the law schools to reconnect 
themselves with the practicing bar and to train students to confront the environment 
of practice with a sense of dignity and professionalism." Lilly, supra note 14, at 1469. 
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never really looked back. I had practiced large-scale litigation 
with two large firms, one in Boston38 and one in Hartford,39 where 
my contributions were mostly limited to research and writing and 
occasional motions practice. I assisted in one full trial and many 
depositions, but I certainly had no pretenses about being an 
experienced litigator. I left law practice after four years for many 
reasons: I had always wanted to teach, I did not enjoy the 
adversarial and stressful aspects of law practice, and I wanted a 
career that gave me more control over my life. Although I had 
some negative views about the nature of litigation and large law 
firm politics, I was not cynical about lawyers or the profession in 
general. The people with whom I had worked in practice were 
very intelligent, very hard-working, and very professional and 
ethical in the ways they practiced law. The work itself was for 
the most part intellectually challenging and interesting. 
Unfortunately, in the two decades that I have been removed 
from the practice of law, the world around me has become 
increasingly cynical about lawyers. Although I attended law 
school after the Watergate era, which had already sullied the 
public's view of lawyers, the image of lawyers continued to 
deteriorate, further poisoning society's opinion of lawyers, and to 
some extent, my own.40 It was getting harder for me to remember 
why I had been proud to become a lawyer and why I should be 
proud to be educating future lawyers. With those doubts in mind, 
as well as the previously mentioned need to re-acquaint myself 
with the world of practice in order to become a more effective 
teacher, I started my sabbatical visit to Cantor Colburn, the 
intellectual property firm which had agreed to allow me to 
shadow their lawyers and learn about the practice of law. 
38. Bingham, Dana & Gould, now Bingham McCutcheon LLP, 150 Federal Street, 
Boston, MA 02110-1726; see Bingham McCutcheon LLP, Offices, at http://www. 
bingham.comlBinghamloffices.asp (last visited Oct. 4, 2004). 
39. Day, Berry & Howard LLP, Cityplace I, Hartford, CT 06103; see Day, Berry & 
Howard LLP, About the Firm, Offices and Directions, at http://www.dbh.com/ 
index.php?page=about&sub=offices&sect=about (last visited Oct. 4, 2004). 
40. See Elizabeth Brockett, Attorneys Still Combating Bad Public Image, IND. 
LAWYER, Dec. 18,2002, at 9 (discussing society's perception of lawyers and the legal 
profession's improvements to its image); Gary A. Hengstler, Vox Populi: The Public 
Perception ofLawyers: ABA Poll, 79 A.B.A. J., Sept. 1993, at 60 (discussing the roots 
of society's negative perception of lawyers and ways to improve that perception); see 
also LEO J. SHAPIRO & AssoC., PUBLIC PERCEPTIONS OF LAWYERS: CONSUMER 
RESEARCH FINDINGS 9 (Apr. 2002), available at http://www.abanet.org/ 
litigation/lawyers/publicperceptions.pdf (recognizing that Americans say that 
lawyers are greedy, manipulative, and corrupt). 
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What I learned from this experience was more valuable than 
I had expected. First, I learned quite a bit about the practical 
aspects of copyright law and trademark law that I had not and 
probably never would have encountered in the ivory towers of 
academia. For example, I learned how actual trademark searches 
are done and what issues are frequently raised by trademark 
examiners who evaluate trademark applications. I also learned 
how to search for a design mark and where to look for 
descriptions of goods and services that are acceptable to the 
trademark office. These may seem like simple and perhaps even 
trivial matters, but in reality these are the type of matters about 
which students often ask and with which I previously had no
41
direct experience.
Furthermore, I was able to do research on a number of 
cutting edge, substantive issues that I might never have realized 
were of practical significance had I not been there to see how such 
issues arise in practice. As an illustration, I did some research on 
the copyright ability of a magazine layout and learned that the 
Copyright Office has been quite strict in its interpretations of the 
standards of originality, despite a contrary Supreme Court 
decision,42 which had led me to assume otherwise. I also did some 
research on the meaning of "continued use" in trademark law, 
which highlighted for me another ambiguity in the meaning of
43
the word "use" in the Lanham Act. The fact that these issues 
came up in the context of a real client's problem, as opposed to 
purely academic meanderings, made it much more exciting and 
interesting for me to try and understand the underlying issues. 
These experiences will also undoubtedly enrich my teaching. 
For one thing, I have a new appreciation for what kinds of issues 
arise in practice and how practicing lawyers resolve them. I am 
hoping to modify my syllabi to emphasize those issues and to 
illuminate for my students why such issues are important on 
41. These were also the types of skills that some of the respondents to the 
Practitioner Survey believed should be taught in law school. See Practitioner Survey 
Results, supra note 5. For instance, respondents suggested courses in which 
students handle a hypothetical trademark application beginning with the search 
process and continuing through office actions and litigation. Id. 
42. Feist Publ'ns, Inc. v. Rural Tel. Servo Co., 499 U.s. 340 (1991) (upholding a low 
standard of originality as the prerequisite for copyright protection). 
43. My own research into the question of the meaning of "use" in the Lanham Act 
is reflected in my 2001 article, Amy B. Cohen, Intent to Use: A Failed Experiment? 35 
U.s.F. L. REV. 683 (2001). 
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more than a purely "academic" leve1.44 Additionally, I can develop 
a whole set of ''hypotheticals,'' problem sets, exam questions, and 
paper topics from the actual case files that I reviewed and 
discussed while at the firm.45 To be able to use materials that are 
based on real client problems and to be able to talk about the 
arguments made by the lawyers, clients, and the decision-makers 
in the actual cases will add a level to my teaching and to the 
understanding of my students that I could not have provided 
without this experience.46 
This experience observing the world of practice will also 
make me a better scholar.47 Although legal scholarship has 
44. I will also refer to the results of the Practitioner Survey in considering these 
modifications. The responses to the questions regarding the frequency with which 
practicing attorneys encounter certain issues indicates a gap between the realities of 
practice and the allocation of time in my copyright and trademark courses. For 
example, my casebooks and thus my syllabi devote relatively little time to some 
issues which the Practitioner Survey results indicate are very frequently handled in 
practice (e.g., cybersquatting and the geographic scope of protection of trademarks) 
and a relatively greater amount of time to some issues which the Practitioner Survey 
results indicate arise less frequently in practice (e.g., originality and copyrightability 
in copyright law and genericism and deceptiveness of trademarks in trademark law). 
See Appendix B, Summary Report ofPractitioner Survey Results, Copyright Practice 
Issues that Arise Most Frequently Over All Size Practices & Trademark Practice 
Issues that Arise Most Frequently Over All Size Practices. Although some of these 
issues merit more or less time than the Practitioner Survey results may indicate 
based on their conceptual importance and complexity, it seems at least appropriate 
to consider their practical relevance when making important decisions about time 
and resource allocation in a three-credit course. Another question raised by the 
responses to the Practitioner Survey is whether the Intellectual Property curriculum 
in general in legal education is best structured to reflect the needs of those who 
practice in the area. For example, should law schools offer survey courses which 
cover all three major areas in intellectual property law (i.e. patent, copyright and 
trademark law), or should only separate courses in each area be offered as well as 
advanced courses? That question is beyond the scope of this article, but may be 
addressed in a separate article incorporating more of the responses to the 
Practitioner Survey. 
45. Again, the use of real world examples and problems was something that many 
Practitioner Survey respondents suggested as a means of improving legal education. 
See Practitioner Survey Results, supra note 5. 
46. As far back as 1971, Professor Silverman argued that law schools should be 
more open to hiring practitioners as faculty members and part-time instructors 
because they can provide students with just this type of insight. Silverman, supra 
note 14, at 429-32; see also Schiltz, supra note 14, at 780-84 (advocating the 
appointment of practitioners as a means of teaching legal ethics). 
47. As Professor Wilkins asserted, "[ulnless scholars understand the practitioner's 
frame of reference. . . they are unlikely to produce work that speaks to the real 
problems that the profession and those it serves confront." Wilkins, supra note 14, at 
93. 
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moved in a more theoretical direction in the years I have been 
teaching, I continue to believe that much good can be 
accomplished by traditional scholarship.48 Lawyers and judges 
can still benefit from thoughtful analysis of case law and statutes. 
My experience at the firm made me aware of a number of 
questions in copyright and trademark law that scholars should 
address, and it has provided me with the inspiration to write 
about such questions, knowing that in the world of practice there 
is still a need for the analysis and insights that a traditional
49scholar can provide.
In addition to the enrichment of my appreciation of the 
practical and substantive issues in my areas of expertise, my time 
at the firm answered some of the questions I had regarding how 
technology has affected the practice of law. When I left practice 
in 1982, there was no Internet, no e-mail, and only the beginnings 
of word processing. Secretaries still did all the typing, and law 
firms devoted large amounts of space to libraries. Lawyers 
certainly did not have computers on their desks. 
Not surprisingly, computer technology has made a 
substantial change in the way lawyers practice law today.50 
48. See Edwards, supra note 14, at 42-57 (discussing the continuing need for 
traditional scholarship); Schiltz, supra note 14, at 767-69 (noting that most 
practitioners are interested in doctrine and its impact on their practice). 
49. The responses to my Practitioner Survey further evidenced this need. In 
response to two separate questions asking the respondents to identify which 
copyright and/or trademark issues they would like to see addressed by scholars, I 
received over seventy specific suggestions. See Practitioner Survey Results, supra 
note 5. Some issues were mentioned numerous times, such as trademark dilution 
and the Digital Millennium Copyright Act, indicating that attorneys value scholarly 
analysis and discussion of current legal issues. See id. One respondent did express a 
somewhat cynical view of legal scholarhip, writing, "I could care less what issues are 
addressed by scholars. [U]nless an issue is addressed by a federal judger,) it is 
irrelevant to a practicing attorney." See id. 
50. See, e.g., Kevin Hopkins, Law Firms, Technology, and the Double-Billing 
Dilemma, 12 GEO. J. LEGAL ETHICS 95 (1998) (discussing the question of how to bill 
clients for the use of recycled work); Douglas E. Litowitz, Has Technology Improved 
the Practice of Law? 21 J. LEGAL PROF. 51 (1997) (discussing the appropriate uses of 
technology in the practice of law); Stephen T. Maher, Lawfutures, or, Will You Still 
Need Me, Will You Still Feed Me, When I'm Sixty-Four? 1 RICH. J.L. & TECH. 6 (1995) 
at http://law.richmond.eduljoltlvlil/maher.html (discussing the influences of 
technology on the practice of law); Munneke, supra note 15, at 111, 118, 145 (2001) 
(discussing the role of technology in the modern practice world); Mark Pruner, The 
Internet and the Practice of Law, 19 PACE L. REV. 69, 69-79 (1998) (describing 
changes in the practice oflaw caused by the Internet); Jesse J. Richardson, Jr., How 
a Sole Practitioner Uses the "Electronic Office" to Maintain a Competitive Law 
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Cantor Colburn relies heavily on computers; everyone has one at 
their desk, including the lawyers, secretaries, and other support 
staff. Not only do the lawyers type most of their own documents, 
virtually all of their research and written communications are 
done on computer. The research is not limited to Westlaw and 
Lexis, but involves the Internet as a whole. Lawyers doing 
preliminary trademark searches, for example, use not only the 
Patent and Trademark Office website, but also general Internet 
search engines to look for conflicting uses of a potential 
trademark. Even treatises such as McCarthy's Trademark Law 
Treatise are available in electronic format, making actual books 
and the space they eat up somewhat unnecessary. As such, the 
firm's traditional "library" was very small. Trademark 
applications are filed online, and communications with examiners 
are more and more frequently e-mailed rather than "snail" 
mailed. Even much of the communication with clients is done 
through e-mail. 
The impact of this is perhaps obvious. All communications 
occur much more rapidly since clients, opposing attorneys, and 
government officials can respond almost immediately. Since 
lawyers type most of their own documents and because those 
documents can be edited more efficiently by computers, there is 
an increased expectation that such documents will be prepared 
more quickly. Legal research also moves along at a far more 
rapid pace than I recall from practice; since cases appear right on 
your computer screen, there is no need to take hand-written notes 
or photocopy the cases. Although one might think that this 
greater speed means that lawyers are more relaxed because work 
can be done more efficiently, in fact the opposite seems to be true. 
Since work can be done more quickly, lawyers must feel pressure 
to do more work per day, not less; this increased work load can 
only add to the stress that lawyers experience. Whereas I can 
recall sending a document to a client or lawyer for review, 
knowing that it would take some time for delivery, review, and 
return, a lawyer today can get that document back more quickly, 
with increased expectations for his or her own speedy 
turnaround.51 
Practice, 3 DRAKE J. AGRIC. L. 141 (1998) (discussing how a sole practitioner can 
effectively use technology). 
51. See generally Litowitz, supra note 50, at 51-64 (explaining the rapid nature of 
a modern law practice); Maher, supra note 50, <JI<JI 1-2. 
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Technology has also changed the way lawyers present 
evidence and try cases. 52 One lawyer in the firm shared with me 
a PowerPoint presentation he had used during a patent trial and 
explained why he thought it was a more persuasive and effective 
way to present his case. Although I have not used electronic 
presentations in my classroom, this exposure has caused me to 
rethink my own reluctance to use this technology and to consider 
requiring students to use such technology themselves in making 
classroom presentations. 
Knowing of these changes will help me better prepare my 
students for the world of practice.53 It has made me realize that 
students need to do more work electronically, both in their 
writing and their research. Although most students today 
already use the Internet, e-mail, and word processing, it is 
important that all students learn how to use these tools 
effectively. Additionally, it is important that students realize 
that the Internet is a legitimate tool for some forms of research. 
Perhaps professors should force students to do some research 
without access to actual books since they may not have those 
books available to them in hard copy when they enter practice.54 
52. See Sherri Day, All Rise (And Power On): Technology Comes to Courtrooms, 
Streamlining the Proceedings, N.Y. TIMES, May 29, 2003, at Gl (discussing the 
emergence and increasing importance of electronic presentations in the courtroom); 
see also Maher, supra note 50, n 4-13; Richardson, supra note 50, at 154 (listing 
possible applications of technology to trial presentations). 
53. Professor Wilkins argued that there needs to be serious academic research and 
teaching about the realities of the legal profession and how its "organizational 
structures, norms and practices shape individual careers and influence the practical 
meaning of substantive legal rules and professional commitments." Wilkins, supra 
note 14, at 79-80; see also Johnson, supra note 14, at 1243, 1256-59. Both describe 
significant changes in law practice in the last few decades. Wilkins, supra note 14, at 
79, 82; Johnson, supra note 14, at 1240-49. Although technological change was not 
an area focused on in either piece, the impact of such changes and its effect on the 
profession also demands further study. 
54. Another aspect of the practice that struck me as different from my prior 
experiences was the large number of matters which involved either foreign clients 
seeking protection under American trademark or copyright law or American clients 
seeking protection under the laws of foreign countries. Given the increased 
globalization of commerce since 1982, I was not surprised by this international 
expansion. 
Interestingly, my Practitioner Survey results indicated that for most of the 
respondents, representing foreign clients in domestic matters or American clients in 
foreign matters constitutes a relatively small percentage of their practice. See 
Practitioner Survey Results, supra note 5. In response to Question 10, "What 
percent of your practice involves representation of foreign clients seeking trademark 
or copyright protection in the United States?" most of the respondents (68.04%) 
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At a different level, my experience reminded me of many of 
the difficult dilemmas that confront those who practice law. The 
stress that lawyers feel when the answer to a legal question is 
unclear or against the client's interest is something that I needed 
to re-experience so that I can help students prepare for those 
pressures and appreciate how the ambiguities in the law 
translate into the stresses of life in the world of practice. I also 
became reacquainted with the pressures of law firm economics, a 
reality I certainly did not miss when I left practice. Law students 
should be aware of and prepared for the reality that law firms 
want young lawyers to spend their time primarily engaged in 
billable activities. Practicing attorneys cannot routinely work for 
clients who are unable or unwilling to pay their bills. While 
academics can engage in long hours of research that may lead to 
nowhere, practicing attorneys do not have this luxury; they must 
focus on both the client's resources and their own time. This 
reality often causes young attorneys to feel tremendous pressure 
to bill hours, sometimes at the expense of their families, their 
intellectual interests, and their own continuing professional 
· 55educat IOn. 
Additionally, my experience made me more sensitive to the 
types of ethical and professionalism issues confronted in practice. 
For example, how does a lawyer advise a client whose motives for 
responded that less than 10% of their practice involved such work; only 8% indicated 
that such work constituted 30% or more of their practice. See id. These responses 
did not vary significantly even when firm size was taken into account. For example, 
69.12% of those in large (100+ attorneys) firms said such work made up less than 
10% of their practice. See Practitioner Survey Results, supra note 5. In medium 
sized firms with 50-99 attorneys and in firms with 10-49 attorneys, the percentage 
who said that less than 10% of their practice was representation of foreign clients 
was 56.69%. See id. (The percentages of those whose foreign representation was less 
than 10% were somewhat higher in very small firms: 78.49% of those in firms of 2-9 
attorneys; 81.63% of solo practitioners.) See id. 
Similarly, in response to Question 11, "What percent of your practice involves 
American clients seeking trademark or copyright protection overseas?" under 27% of 
the respondents said that this type of work made up 30% or more of their practice. 
See id. 
Even if my experience at Cantor Colburn is atypical of trademark and copyright 
practice in general, it is worth noting that lawyers today do need to be more aware of 
the global aspects of practice, in the intellectual property area and in general. See 
generally Alberto Bernabe-Riefkohl, Tomorrow's Law Schools: Globalization and 
Legal Education, 32 SAN DIEGO L. REV. 137 (1995) (discussing how law schools 
should respond to globalization ofthe economy and its impact on the practice oflaw). 
55. See Lilly, supra note 14, at 1446-49; Munneke, supra note 15, at 139; Schiltz, 
supra note 14, at 725-29. 
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raising a legal issue may be only economic or business related, 
and not based on substantive legal grounds, such as where a 
client wants to oppose a trademark application simply to force a 
competitor to spend time and money overcoming that opposition, 
or where a client that wishes to pursue its own trademark 
application primarily to fend off a potential competitor? How 
does a lawyer respond to a client that does not pay its bills or a 
client that wishes to pursue a frivolous claim? These ethical 
questions, among countless others, are often difficult to balance 
against the realities of the attorney-client relationship and the 
pressures of building revenues. Again, these are the types of 
issues that a responsible law professor should incorporate into 
the teaching of substantive materials so that students can 
grapple with these questions before they are faced with them in 
the realities of practice. Now that I have been reminded of how 
such issues arise in practice, I can try and be more effective in 
doing so myself. 
Based on my experiences during my sabbatical, I thus agree 
completely with Professor Little's observation: 
Actual law practice expands a professor's knowledge and 
experience. It usually forces the professor to confront new 
issues and new legal procedures, examine issues that have 
current relevance, and test ideas in the crucible of the 'real 
world.' This experience in turn makes the professor a better
56scholar, teacher, and advisor to students.
As suggested in the AALS Statement,57 there are some 
serious risks involved in encouraging law professors to engage in 
the practice of law. Law professors who devote too much time to 
outside practice may be depriving their students and their schools 
of important services. If time devoted to outside practice 
interferes with the time a professor should be spending on class 
preparation, scholarship, committee work, or student advising, 
the potential benefits of such practice experience will be far 
outweighed by the costs to the students and the institution. 
56. Little, supra note 6, at 369; see also Green, supra note 2, at 334 (noting that 
"[plrofessors who practice may be in a position to offer better, more credible 
understandings of the law, legal processes, and legal institutions"); Paul T. Hayden, 
Professorial Conflicts ofInterest and "Good Practice" in Legal Education, 50 J. LEGAL 
Enuc. 358, 367 (2000) (outlining the potential benefits to teaching and scholarship 
derived by engaging in law practice). 
57. See supra text accompanying note 11. 
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Moreover, working for paying clients may affect the objectivity 
with which a law professor approaches teaching and scholarship. 
Professor Little pointed out some of the ethical problems 
presented when law professors are paid consultants or of-counsel; 
he concluded that these risks can be minimized through 
appropriate limitations and disclosure requirements, and that the 
potential benefits derivable from the practical experience are 
substantial enough to justify the risks.
58 
My proposal is more limited: I am simply suggesting that, at 
a minimum, law professors should be encouraged, if not required, 
to stay connected to the world of practice. Law professors could 
spend a sabbatical in practice, engage in some outside work while 
teaching, or simply observe, study, or communicate regularly 
with those who are actively engaged in the practice of law. If 
seen as a form of class preparation or as an inspiration for 
scholarship, such time will be well-spent and should enrich both 
teaching and scholarship. 59 
IV. CONCLUSION 
I learned a great deal from my observations that will make 
me a better teacher and scholar-one who is more aware of the 
practical and ethical realities of practice as well as the important 
substantive issues facing today's copyright and trademark 
lawyers. Perhaps even more important, my observations affected 
my attitude towards the practice of law and towards its 
practitioners. Seeing how diligently the lawyers pursued 
solutions to their client's problems and how creatively and 
intelligently they analyzed those possible solutions, considering 
the practical as well as legal ramifications, was a truly humbling 
58. Little, supra note 6, at 360-75. Professor Hayden expressed concern about 
many of these same risks and proposed similar restraints and rules to curb these 
risks. Hayden, supra note 58, at 365-68,370-75; see also Green, supra note 2, at 331­
43 and sources discussed therein. 
59. Perhaps one way to ensure that such work does not interfere with a professor's 
primary responsibilities is to limit the number of hours or any additional 
compensation that a professor can earn from such endeavors. I realize that many 
professors already engage in some outside practice activities and are generally 
compensated for such work. Most would loudly object to any proposal that 
significantly limits their opportunities to supplement their teaching salaries, and I 
am not arguing for such a proposal. Again, I am merely suggesting that professors 
should be encouraged to gain exposure to the world of practice; I would leave it to the 
deans of law schools and their faculties to control those whom they believe are 
abusing such opportunities at the expense of their institutions. 
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and uplifting experience. The intellectual effort and energy that 
practicing attorneys expend is inspiring. Law professors tend to 
forget, I believe, that the practice of law is as much an 
intellectual pursuit as is the teaching oflaw. Our students do not 
forget what we teach them; they use those skills to solve the 
problems of real clients while under the tremendous stresses of 
maintaining client relationships, conducting themselves ethically, 
and often finding themselves on the losing side of an issue with a 
client who does not want to hear that opinion. A law professor 
has the luxury of taking a position on an issue without worries 
about losing a client or not getting paid for time spent 
researching an issue to its depth; a practicing lawyer does not 
have that luxury and thus, in some ways, must be more creative, 
more resourceful, and more realistic in addressing legal 
questions. 
Every law professor should at some time during his or her 
teaching career be forced to confront that reality, not only 
because it will make that professor a better teacher and a better 
scholar, but also a better, less cynical, more humble and 
appreciative representative of our profession-the one we share 
with the lawyers we have all educated and sent out to the world 
of practice. 
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APPENDIX A 
Top of Form 
Survey of Intellectual Property Law 
Practitioners 
Thank you very much for taking the time to complete this survey. 
This survey is being conducted for academic purposes as part of a 
study on the relationship between legal education and the practice of 
intellectual property law. If you are interested in receiving 
information regarding the outcomes of this survey, please include 
your name, address, and e-mail address at the end of the survey. All 
information and responses will be used only for the purposes of this 
survey. 
Amy B. Cohen - Professor of Law 
Western New England College School of Law 
1215 Wilbraham Road 




This survey is best viewed using Internet Explorer 5.x or later. 
The latest versions of Netscape Navigator (6.2.x or higher) will 
suffice while previous versions of Navigator will not render this 
survey correctly. 
1. What type of practice are you in? 
Private practice 





Other: (Please explain:) 

(Describe Other) ________ 
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3. If in private practice, how would you describe the nature of 
your firm's practice? 
General 
Predominantly intellectual property (more than 50%) 
Only intellectual property 
N/A 
4. If in private practice, how would you describe the nature of 
your individual work within that firm? 
General, with some IP work 

Predominantly IP work (more than 50%) 

Only IP work 

No IP work 

N/A 
5. If you are a corporate in-house or government attorney, how 
would you describe the nature of your work within that 
corporation or government agency? 
General, with some IP work 

Predominantly IP work (more than 50%) 






647 2004J The Obligation of Law Professors 
6. For all respondents, what type of work does your firm's or 

employer's IP practice include? 



















8. If your individual practice includes copyright and/or trademark 
work, what portion of that work is litigation-based, as opposed to 
office work? 







9. Please indicate the approximate percentage of your individual 
practice that consists of each of the types of work listed below. 
Copyright registration & other administrative matters ____ 

Trademark registration & other administrative matters ____ 

Copyright licensing ____ 

Trademark licensing ___ 

Copyright litigation ____ 

Trademark litigation ___ 

Other( describe) ___ 

Other(above) percentage: ___ 

648 Loyola Law Review [Vol. 50 
10. What percent of your practice involves representation of 















11. What percent of your practice involves American clients 
seeking trademark or copyright protection overseas? 











12. With respect to copyright law, how often do you confront 

these issues in your practice? 

Based on the number of times per year: 

Rarely(0-2) - OccasionaUy(3-5) - Regularly(5-10) - Often(>10)­

Very Often( constant part of practice) 






!Duration questions 1 
iInfringement 1 101 
lFair use 01 
\PMCA questions 01 
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13. With respect to trademark law, how often do you confront 

these issues in your practice? 

Based on the number of times per year: 

Rarely(O-2) - Occasionally(3-5) - Regularly(5-10) - Often(>10)­

Very Often(constant part of practice) 







Irrade dress functionali!y 
lDeceptiveness of a mark 
V\bandonment 
lP_rioriJy ofuse/ownershiQ 
~ntent to use 
:Geographic scope of 
protection 
Cybersquatting 
14. What IP courses did you take in law school? 
(Check all that apply) 
Separate course in Patent 

Separate course in Copyright 

Separate course in Trademark 





Advanced course(s) name(s): 
------
---------
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15. Which course(s) in law school do you think were most 
important in preparation for practice? 













Survey Course of all three 
Other: 
Describe other: 
Upper-Level Courses (please list): 
16. What skills did you find yourself least prepared for when you 

began your practice? 

(Please, select only 2): 

Research 
Writing memoranda and briefs 
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17. What skills did you find yourself best prepared for when you 

began your practice? 





Writing memoranda and briefs 











18. Ifyou had the power to change legal education or to redo 

your own legal education, 

what change would you most like to see? 

Explain: ______________________ 
19. What legal issues in copyright law would you like to see 




20. What legal issues in trademark law would you like to see 
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Survey of Intellectual Property Law Practitioners t-.:> 
o 
o 
Copyright practice issues that arise most frequently among solo practitioners ± 
Issue Rarely Occasional~ Regular~ Often Very Often No Response Total 
Determinations of originalitylliability 2 3 a a a 6 
Ownership questions 4 1 a a a 6 
Duration questions 3 1 2 0 a a 6 
Infringement 2 2 2 a a a 6 ~ 
Fair use 3 2 a a a 6 =­
DMCA 3 2 a a a 6 ~ 
Total 12 14 10 0 0 0 0 
0'" .... -fIQ4.5 "1:w>.>,:;':;;~::"';:::?M;:;::::;:::::;::::>,::::~-:>;::::;::''''''«:;:::;'::&''«:=:=:W&~<>':::::<>'::::«~~';~::>'::>':::;}:;:.@'''~;>'::>&':;>&&:«~,~i:;..~::-::;;:;~,:m,";::::,w.;§~.w.3'::::;:<'~::::;::-~~::::WW:::::.-mw.::;::ff.0.::..%~:::::::::::-&w.:,,*,'::'W';»':>"h'¥.<:'::@$5'!m>.%"'::>.m;:ID'&.K--: ",<Wi""»WC''JZZ«~~=''>W~_''':'i~W.,~;-i::;':;;:;::Wi7~; 
..... = !l':' -:-_~~~J;~_~ 0 
3 _~g::..:t%~V"Mt1%Wf~:;'::~A~~t ~;~gl!lyfi§i§gfi--;:;:§~t'"-· --'''''''iimW:J{~m@K~l~~illk:~jrW7~7«;:~_Jr=~''AiiL~·~;.· -@;~K >"< _\§j,:m!:"9 _t:rkW1tr~lKit 
2.5 -t1t._JB~rfrl!!@tP}1F9~!0:ffgt:'!llifr!i~!:iBil@gW7m1¥t1tJf;:J[2WF:@i±~:lC:"?tk];E&legf:tWJ%%,,?0 -·::~?::fITtt" zm:5.~Y!Y!14ti:!@'¥f:~' l"Ul;W1~U[lI1IIY I I 
~ 
""i 
2 A:_,ti;:<;~4ff#lUf@i::~:l j=-iWlrlW"b'w:~~t41*tiH@.fiRiiJ:}lli:71 "®:fj~W_Wfiiimll ;;::r&~%~<={L::t~;::tti&tMl::~~:.:"«<at1MiP~;x'l:~~~V1Cj>~iWii_*'fi='~">~>r:~:::=:::"'?fW~~--:-'- II 0 
~ 




i't%.. Ir~I!I~tlfilll':_ 1IIIill~iii" 11"'tll"I'- tllli'lt~lll_ (~••-
rIl 








Survey of Intellectual Property Law Practitioners 0') 
Ot 
fi::o.. 
Copyright practice issues that arise most frequently among firms with 2-9 attorneys 
Issue Rarely Occasionally Regularly Often Very Often No Response Total 







Fair use DMCA 

















4 4 400 13 

3 4 3 13 

5 4 1 o 13 





9 1 o 2 o 13 













Copyright practice issues that arise most frequently among firms with 10-49 attorneys 
Issue Rarely Occasionally ReglJlarly__ Often Very Often No Response Total 
Determinations of originality/liability 4 6 700 18 
Ownership questions 2 780 0 18 
Duration questions 10 4 3 o o 18 ~ 2 18Infringement 4 CD 
18 
DMCA 8 4 2 3 o 18 0
Fair use 2 4 
0'"Total 27 29 30 13 3 6 -"".a: 


































Survey of Intellectual Property Law Practitioners 01 
m 
Copyright practice issues that arise most frequently among firms with 50-99 attorneys 
Issue Rarely Occasionally Regularly Often Ve!X Often No Response Total 
Determinations of originality/liability 2 5 0 0 9 
Ownership questions 3 3 0 0 9 
Duration questions 5 2 0 0 9 
Infringement 4 0 9 
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Determinations of Ownership questions Duration qJesnons InlTingement Fair use 
Survey of Intellectual Property Law Practitioners t-:) 
o 
o 
Copyright practice issues that arise most frequently in general practice firms ± 
Issue Rarely Oc(:asion~1y RegulaI'lY_. _ Often __ very Often No Response Total 
Determinations of originality/liability 15 17 8 2 44 
OWnership questions 9 14 11 44 
Duration questions 26 10 0 1 44 
Infringement 5 15 o 44 ~ Fair use 9 12 3 44 
~ 
DMCA 20 12 o 44 
Total 84 80 16 5 -~ a: ,... 30 
"",... o 
25 = ~ 
~ 
20 
ElRarely ~ IIOccasional1y 
CRegularly
15 ~ COften o 
.Very Often ~ DNa Response rn













Determinations of ONnership questions Duration questions Infringement Fair use 
O':l
Survey of Intellectual Property Law Practitioners O':l 
o 
Copyright practice issues that arise most frequently among in-house practitioners 
Issue Rarely Occasional~ Regularly Often Very Often No Response Total 
Determinations of originalitylliability 8 4 2 o 0 15 
Ownership questions 4 6 0 15 
Duration questions 9 4 0 15 
Infringement 2 4 0 15 
Fair use 5 2 0 15 
DMCA 7 6 0 0 15 

























Survey of Intellectual Property Law Practitioners 0) 
l\.:) 
Trademark practice issues that arise most frequently over all size practices 
Issue Rarely Occasionafly Regularly Often Very Often No Response Total 
Genericism 24 34 18 2 98 
Descriptiveness 8 8 2 98 
Likelihood of confusionlinfiingement 4 6 2 98 
Trade dress functionality 31 43 9 10 3 2 98 
Deceptiveness of a mark 39 25 16 9 7 2 98 
Abandonment 24 41 4 1 98 
Priority ofuseJownership 12 27 2 98 
Intent to use 12 8 2 98 
Geographic scope of protection 24 30 0 98 
Cybersquatting 17 20 
12 
26 13"" 0 98 o t-t Total 195 242 182 151 195 15 
1 
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Survey of Intellectual Property Law Practitioners 	 o 
o 
~ 
Trademark practice issues that arise most frequently among solo practitioners 
Issue 	 Rarely Occasionally Regularty Often Very Often No Response Total 
Genericism 3 2 1 Q Q Q 6 
Descriptiveness 3 Q 2 Q Q 6 
Likelihood of confusionlinfringement 2 1 2 Q Q 6 
Trade dress functionality 4 2 Q Q Q Q 6 
Deceptiveness of a mark 4 Q 1 Q Q 6 ~ 
Abandonment 4 2 Q Q Q Q 6 ~ 
Priority of use/ownership 3 1 Q 1 Q 6 oIntent to use 2 Q 2 Q 6 
Geographic scope of protection 3 2 Q Q Q 6 0­
Cybersquatting 4 1 Q Q Q 6 .... -
Total 	 32 11 9 5 3 0 !.... 
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Survey of Intellectual Property Law Practitioners 
Trademark practice issues that arise most frequently among firms with 2-9 attorneys 
Issue Rarely Occasionally Regularly Often Very Often 
Genericism 2 4 4 2 0 
Descriptiveness 5 1 4 
Likelihood of confusionlinfringem ent 0 5 3 4 
Trade dress functionality 7 3 0 
Deceptiveness of a mark 5 4 1 2 0 
Abandonment 3 4 4 2 0 
Priority of use/ownership 3 2 
Intent to use 2 2 
Geographic scope of protection 2 4 4 3 a 
Cybersquatting 2 4 5 1 
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Survey of Intellectual Property Law Practitioners 	 o 
o 
.:t 
Trademark. practice issues that arise most frequently among firms with 10-49 attorneys 
Issue 	 Rarely Occasionally Regularly Often Very Often No Response Total 
Genericism 6 5 5 0 18 
Descriptiveness 0 1 0 18 
Likelihood of confusionlinfringement 0 0 1 0 18 
Trade dress functionanty 	 1 9 2 4 2 0 18 t-3 
Deceptiveness of a mark 	 3 5 5 1 4 0 18 ::r' 
Abandonment 2 11 0 2 18 ('D 
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0)Survey of Intellectual Property Law Practitioners 
Trademark practice issues that arise most frequently among firms with 50-99 attorneys 
Issue Rarely Occasionally Regularly Often Very Often No Response Total 
Genericism 2 5 0 2 0 0 9 
Descriptiveness 1 0 9 
Likelihood of confusionlinfringem ent 0 0 0 9 
Trade dress functionality 2 6 0 0 0 9 
Deceptiveness of a mark 3 2 3 0 0 9 
Abandonment 0 7 0 0 9 
Priority of use/ownership 0 5 0 9 
Intent to use 0 0 0 9 t'" 
Geographic scope of protection 2 5 0 9 
Cybersquatting 0 4 3 1 1 0 9 ~ 
Total 10 35 21 14 10 0 o 
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Trademark practice issues that arise most frequently among firms with 100+ attorneys 
Issue Rarely Occasionally Regularly Often Very Often No Response Total 

Genericism 9 12 5 o 31 

Descriptiveness 2 2 o 31 

Likelihood of confusionlinftingement 1 1 31 

Trade dress functionality 11 12 3 4 1 o 31 
 ~ 
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Deceptiveness of a mark 
Abandonment 
Priority cfuse/ownership 
Intent to use 
Geographic scope of protection 























Survey of Intellectual Property Law Practitioners 
Trademark practice issues that arise most frequently in IP firms 
Issue Rarely Occasionally Regularly Often Very Often 
Genericism 5 13 7 

Descriptiveness 2 1 8 

Ukelihood of confusionlinfringement 0 6 

Trade dress functionality 9 15 3 3 2 

Deceptiveness of a mark 10 11 5 3 3 

Abandonment 6 16 8 1 2 

Priority ofuse/ownership 3 10 4 9 7 

Intent to use 1 1 9 

Geographic scope of protection 5 11 9 3 5 

Cybersquatting 5 7 7 6 8 

Total 46 86 66 47 80 
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Survey of Intellectual Property Law Practitioners o 
±
o 
Tr1idemark practice issues that arise most frequently in general practice firms 
Issue Rarely Occasionally Regularly Often Very Often No Response Total 
Genericism 12 16 8 o 44 
Descriptiveness 5 4 8 o 44 
Likelihood of confusionlinfringement 4 1 6 o 44 
Trade dress functionality 16 17 3 7 o 44 
Deceptiveness of a mark 18 8 10 5 3 o 44 ~ 
Abandonment 11 17 8 6 2 o 44 ~ 
Priority of use/ownership 6 11 10 o 44 
Intent to use 8 2 6 44 -~ Geographic scope of protection 12 12 6 6 8 o 44 Cybersquatting 8 9 12 6 9 o 44 ... 
Total 100 97 77 76 89 !... 
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Survey of Intellectual Property Law Practitioners 
Trademark practice issues that arise most frequently among in-house practitioners 
Issue Rarely Occasionally Regularly Often Very Often 




Likelihood of confusionlinfringement 0 2 3 

Trade dress functionality 5 7 3 

Deceptiveness of a mark 10 2 

Abandonment 7 3 3 2 0 

Priority of use/ownership 2 3 4 4 2 

Intent to use 3 3 4 2 3 

Geographic scope of protection 5 5 2 3 0 

Cybersquatting 2 2 6,'· ·':'5 0 
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Trademark practice issues that arise most frequently among government practitioners 
Issue Rarely Occasionally Regularly Often Vary Often No Response Total 
Genericism 0 0 0 3 
Descriptiveness 0 0 0 2 0 3 
Likelihood of confusionlinfiingement 0 0 2 1 0 0 3 
Trade dress functionality 2 0 0 0 0 3 t-3 
Deceptiveness of a mark 1 2 0 0 0 0 3 ::r' 
Abandonm ent 0 3 0 0 0 0 3 ~ 
Priority of use/ownership 1 0 0 0 3 
Intent to use 0 0 0 2 0 3 o 
0'"Geographic scope of protection 2 0 0 0 0 3 
Cybersquatting 2 0 1 0 0 0 3 .... -
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IP Courses - Courses Taken 
Course Taken Number of Respondents % of Total Respondents 
Copyright 21 21.43% 
Patent 51 52.04% 
Trademark 32 32.65% 
Advanced Course 37 37.76% 
Survey of All Three 28 28.57% 
No response 22 22.45% 
IP Courses - Best Prepared for Practice Q15(b) 
Course Taken Number of Respondents % of Total Respondents 
Copyright 43 43.88% 
Patent 19 19.39% 
Trademark 35 35.71% 
Other 13 13.27% 
Survey of All Three 32 32.65% 
No response 25 25.51% 
Skills - Least Prepared 
Course Taken Number of Respondents % of Total Respondents 
Research 4 4.17% 
Writing Memoranda & Briefs 38 39.58% 
Court Work 41 42.71% 
Drafting Contracts 48 50.00% 
Client Counseling 16 16.67% 
Ethical Issues 61 63.54% 
Negotiating 7 7.29% 
No response 2 2.08% 
Skills - Best Prepared 
Course Taken Number of Respondents % of Total Respondents 
Research 85 86.73% 
Writing Memoranda & Briefs 79 80.61% 
Court Work 8 8.16% 
Drafting Contracts 6 6.12% 
Client Counseling 8 8.16% 
Ethical Issues 11 11.22% 
Negotiating 4 4.08% 
No response 2 2.04% 
673 2004] The Obligation of Law Professors 
General Courses - Most Important for Practice 
Course Taken Number of Respondents "10 of Total Respondents 
Civil Procedure 62 63.27% 
Constitutional Law 24 24.49% 
Contracts 75 76.53% 
Criminal Law 1 1.02% 
Property 17 17.35% 
Torts 34 34.69% 
Other 12 12.24% 
No response 8 8.16% 
